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I UNITED STAIEs'^IM '9”> 

I SOUTHERN DISTRICT OF NEW YORK 

--------X 

j JOYCE J. BEAM, 


3a 


j Plaintiff, 

-against— 

INTERNMOmLORGANIZATION OF MASTERS, 

I MATES, AND PILOTS; THOMAS F. O’CALLAGHAN, 
j As President of the International Organization of 
1 Masters, Mates, and Pilots; MASTERS, MATES, 
ij AND PILOTS WELFARE PLAN; STEPHEN P. MAHER, 

; As Administrator of the Masters, Mates, and 
I Pilots Welfare Plan; H.M. STEGALL, As Chairman 
j of the Board of Trustees of the Masters, Mates, 
and Pilots Welfare Plan; and MARTIN F. HICKEY, 
As Secretary of the Board of Trustees of the 
Masters, Mates, and Pilots Welfare Plan, 

Defendants. 


!! Plaintiff, by her attorneys, JULIEN, BLITZ & SCHLESINGER, 

'i 

j; complaining against the defendants, hereby alleges: 

I • 


TURISDICTION AND VENUE 


I 

t 


PLAINTIFF demands! 
A TRIAL BY TURY i 

j 


1. Jurisdiction is based on 29 U.S.C. §185 and under the 
rules of diversity jurisdiction, inasmuch as the plaintiff and defendants 
are citizens of different states and the amount in controversy exceeds 
*li,i)nO, exclusive of interest and costs. 


I 

i 

! 









, Complaint 

i. Venue is placed within the Southern District oi New York 
! inasmuch as, upon information and belief, defendants' Masters, Mates, 

• and Pilots Welfare Plan and International Organization of Masters, Mates, 

I 

■ and Pilots have theL" principal place of business in said district and/or 

\ 

j! said defendants' officers or agents are engaged in representing or acting ! 
for employee members in said district, 

i 

i I 

' STATEMENT OF THE OTATM 

i 

f • 

3. Upon information and belief, at all Umes hereinafter 
mentioned, the defendant International Organization of ^'asters. Mates, and 
Pilots was a labor organization, 

j 4, Upon . nformatlon and belief, at all times hereinafter 

i 

, mentioned, defendant Thomas F. O'Callaghan was the President of the 

i 

: International Organization of Masters, Mates, and Pilots, 

I 5, Upon information and belief, at all times hereinafter I 

j mentioned, defendant Masters, Mates, and Pilots Welfare Plan was a I 

I j 

nonprofit joint union and employer trust association for the benefit of the ' 
employees of the International Organization of Masters, Mates, and Pilots, 

6, Upon Information and belief, at all times hereinafter 

I 

I 

! mentioned, defendant Steven P. Maher was the duly appointed and acting 

!‘ 

!l administrator of the Masters, Mates, and Pilots Welfare Plan, 

j| I 

jj Upon information and *>t.iief, at all times hereinafter 

i mentioned, defendant H,M. Stegall was the Chairman of the Board of j 

i 

Trustees of the Masters, Mates, and Pilots Welfare Plan. i 

8. Upon information and belief, at ^11 times hereinafter 
I mentioned, defendant Martin F. Hickey was the Secretary of the Board of 


Trustees of the Masters, M.ites, and Pilots Welfare Plan. 





9, At all tlmes^ mentioned, plaintiff^was a cltzen 

of the State of Oregon, 

10, The Masters, Mates, and Pilots Welfare Plan was adopted 
pursuant to an agreement reached between employers and labor organ— 
Izations representing employees in the shipping Industry, said industry 
being an Industry engaged in commerce and affecting commerce, 

11, Russell Beam, plaintiff's husband, was a member of the 
International Organization of Masters, Mates, and Pilots and was 
entitled to certain benefits as prescribed by the Masters, Mates, and 
Pilots Welfare Plan, including certain Insurance benefits for death and 
accidental death. 

12, Plaintiff was the wife and the designated beneficiary;-of 
insurance benefits of Russell Beam under the terms of the Masters, 
Mates, and Pilots Welfare Plan, 

13, Under the ferms of the described insurance plan with the 
defendant Master, Mates, and Pilots Welfare Plan, Russell Beam's 
designated beneficiary, the plaintiff herein, was entitled to $20,000,00’. 
in the event of his death from natural causes and an additional sum of 
$20,000,00 in the event that Russell Beam's death resulted from 
accidental causes, 

14, On or about February 12, 1971, Russell Beam suffered 
personal Injuries in a fire, which injuries resulted in his death on 
March 2, 1071, 

15, The death of Russell Beam resulted from accidental causes 
and plaintiff is, therefore, entitled to receive both the ordinary death 
hsnefit of $20,000,00 and the accidental death benefit of $20,000,00, 






16. Shortly after the death of Russell IJoam, plaintiff^uly 
;■ filed her proof of loss with the defendants; however, more than six 
^ months have elapsed and defeiidants have failed to pay ‘the accidental 
;i death benefit claim of $20,000. The plaintiff Is enUtled to recover this 

!. amount together with her reasonable attorneys fees. The denial of 

i ‘ 

|j plaintiffs claim was an arbitrary and capricious act by defendants, and was 

|j not In accordance with law. 

I 


}j WHEREFORE, plaintiff demands Judgment from the defendants 

11 

i| in the sum of $20,000.00, together with her reasonable attorney fees and 
I ’interest, 


costs and disbursements. 


JULIEN, BLITZ & SCHLESINGER 


Attorneys for the PMnUff y 
Office and Post Office Addre^ 
2 Lafayette Street 
New York, New York 10007 


! 
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ANSWER (Filed July 31, 1973) 

IN 'IHE UNITED STATES DISTOICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


JOYCE J. BEAM, 


Plaintiff 


X 

■X 


Civil Action 


File No 73 Civ 2384 


-against- 


Judge Pierce 


INTERNATIONAL ORGANIZATION OF MASTERS, 

MATES AND PILOTS; THOMAS F. 0'CALLAGHAN, 
as President of the International 
Organization of Masters, Mates and Pilots; 
MASTERS, MATES AND PILOTS WELFARE' PLAN; 
STEPHEN P. MAHER, as Administrator of the 
Masters, Mates and Pilots Welfare Plan; 

H.M.STEGALL, as Chairman of the Masters, 

Mates and Pilots Welfare Plan; and Martin 
F. HICKEY, as Secretary of the Masters, Mates 
and Pilots Welfare Plan, 


Defendants 


ANSWER 


The Defendants hereby answer the complaint, upon 
information and belief, as follows; 

1. Deny each and every allegation of Paragraphs 1 and 
10, except admit that the Masters, Mates and Pilots Welfare 
Plan is a trust established under an Agreement and Declaration 
of Trust, Gated as of August 1, 1950, by and between 
the International Organization of Masters, Mates and Pilots 
and various steamship companies having collective bargaining 
agreements with the Union, to provide welfare benefits for 






certain licensed deck officers employed under and covere^d 
by such agreements. 

2. Deny they have sufficient knowledge or information 
to form a belief as to the allegations in Paragraphs 9, 11 
and 12 of the complaint, except that they admit that 
Russell Beam was an "eligible" employee under the provisions 
of the Masters, Mates and Pilots Welfare Plan, and that he, 
his dependants and named beneficiaries might therefore 
become entitled to certain benefits thereunder, and that 

one"Jacqueline Joyce Beam" was named as a beneficiary of 
Russell Beam. 

3. Deny each and every allegation of Paragraph 13 of 
the complaint, except admit that under the specific 
provisions and conditions set forth in the Rules and 
Regulations of the Masters, Mates and Pilots Plan certain 
death and accidental death and dismemberment benefits might 
become payable with aspect to an eligible employee. 

4. Deny each and every allegation of Paragraph 14 

of the complaint, except admit Russell Beam died on March 21 
1971. 


5. Deny each and allegation of Paragraphs 15 and 16 
of the complaint. 

FOR A FIRST AND SEPARATE AFFIRMATIVE DEFENSE 
The aforesaid defendants hereby submit a first and 
iiuparuLu (h.ion.u. lo ili„ coiupj.iint and alJugu on information 
and heJic’l a;j lollows; 

6. Reallege, reaffirm, and restate each and every 
statement contained in Paragraphs 1/to 5 inclusive of this answer 







Answer 9a 

7. That the operation of the Masters, Mates and 

Pilots Welfare Plan is the sole responsibility of eight 
Trustees appointed by the Employers and eight Trustees 
appointed by the Organization; that no individual Trustee, 
no employee or administrative official, nor any other party 
named herein has any authority or has exercised any authority 
to grant or withhold benefits provided by the Welfare Plan. 

8. That the individual defendants, Thomas F. 

O*Callaghan, Stephen P. Maher, H.M. Stegall and Martin F. Hickey 
have no individual liability for any claims for benefits 
provided by the Masters, Mates and Pilots Welfare Plan, and 
are improperly named as defendants herein. 

9 That under the provisions of the Masters, Mates 
and Pilots Pension and Welfare Plan, plaintiff has already 
received a payment of $21,010.34 on account of the death of 
Russell Beam, which is more than would properly have been 
payable if the plaintiffs claims are justified; that if the 
plaintiff is entitled to anypayment hereunder, the defendant is 
entitled to an offset of $1,010.34. 

10. That the Trustees of the Masters, Mates and 
Pilots Welfare Plan, in denying plaintiffs claims for 
"accidental death" benefits did not act capriciously or 
arbitrarily, but did act reasonably and within the duties and 
authority given them under the said Agreement and Declaration 

WHEREFORE, Defendants demand judgment dismissir.f 


of Trust. 





Answer lOa 

complaint and such other and further relief, which the Court may 
deem proper, together with costs. 


Albert E. Rice 

Attorney for Defendants 
Office and Post Office Address 
60 E. 42nd St. 

New York, N.Y. 10017 
Tel: 986-8847 









NOTICE O^.^WTJON (Filed Se^ember 17*. 1973) 
Ilf THB UNITED STAflSS DISTRld^Coim 


JOYCE J, BEAM, 


FOR THE SOUTHERN DISTRICT 

-- 

73 Clr, 2384 

3ANIZATION OP MASTERS, 

•t al. •^'*‘*«* 


INTERNATIONAL ORGANIZATION OP MASTERS, 
mates and pilots, et al. 

Defendants 


NOTICE OP MOTION 

sir.. please take EOIICE that upon th. omtartt of Stopl»n 
P. Ertor. dated Saptaabor 6 . 197J. th. .teteamt of aatuiai 
fMte, u)d upon all tha pl.adin«a haroln, a notion wlu bo 
■ad. purautet to RUI. 56 of th. Rul.. of Oim Prooodur. 

In Rooa 2603 , bofor. tha Honorabl. Lauraiw. w. piarea. In 

th. F.d.r .1 Court Houa. at Pol.y Squaro, City, County and 
State of Nte York, on th. 28thday of Septendjor. 1973 , „ 

10 o'olook in th. fore ^on of that day, or a. »on 
thoraafter a. oounaal oan b. hoard, for an ord.r di..l.,in« 
th. coaplalnt of PUlnUff «,d dlr«.tln« that ««ary judg.«,t 
b. mtarad haroln in favor of th. D.f«,d«.t., md for auoh 
othor md furthar rall.f .. aay b. Juat uid prop.r. 

New York, N.Y. 

Dependents 


60 E, 42nd St. 

N«w York, N.Y. 10007 
Tell 986-8847 


JuIIm, Blits ASohlesinger 
2 Lafayette St. 

New York, N.Y. 10007 

Attorneys for Plaintiff 












AFFIDAVIT OF ST EPHE N P. MAHER IN SUPPORT OF MOTION 
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OP NEW YORK 


JOYCE J. BEAM, 


Plaintiff 


vs. 


INTERNATIONAL ORGANIZATION OP 
MASTERS. MATES AND PILOTS, at. al. 

Defendants 


CIVIL ACTION 


73 Civ. 2384 


Judge Pierce 


APPIDAVIT 


State^of New York ) 
County of New York ) 


SSl 


12a 


STEPHEN P. MAHER, being duly sworn, deposes and saysi 
I an the Adainistrator of the Masters, Mates and 
Pilots Welfare Plan, and a defendant herein, and I aa 
faailiar with all aatters involved in this case. I aake this 
^P^ldavit in support of a aotion for suaaary Judgaent on 
behalf of the defendants. 

I believe there is no dispute as to the facts 
in this case, and I will review thea generally, and then set 
forth the details Involved. 

The MMAP Welfare Plan is a labor-aanageaent trust 
established in 1950 to provide such benefits as the Trustees 
might deteraine for eligible licensed deck officers in the 
Aaerlcan Merchant Marine. 

Aaong the benefits provided are a death benefit of 
$20,000. and an accidental death benefit of an additional 
$20,000i with a provision that certain guaranteed pension 
payaants would be aade instead, if they exceeded the total 
aaount payable by reason of death. 











Support of Motion 

Russell Bsua, husband of the plaintiff died on 
March 2, 1971 , Hs had been involved in what has been assumed 
to have been an accidental fire on February 12 , 1971 , and 
was hospitalised until his death. The plaintiff applied for 
death benefits as his named beneficiary. 

After review of the application imd the evidenoe 
submitted, and after independent inquiries, the Trustees 
of the Welfare Plan determined that 

a) Decedent was Tn eligible employee 

b) His beneficiary was entitled to the death 

benefit of $ 20 , 000 , or a higher 
guaranteed pension payment, 

• 

0 ) The accidental death benefit was not payable. 
Plaintiff was paid the higher pension benefit of $22,010.34. 


The MMAP Welfare Plan 

. I . ? 

The MMAP Welfare Plan was established by an 
Agreement and Declaration of Trust on August 1, I 950 , as a ' 
result of collective bargaining agreements between the 
International Organisation of Naeters, Mates and Pilots and' 
various American-flag steamship coi^anies on the Atlantic 
and Gulf coasts. As required by Seetion 302 of the federal 
Labor-Managenent Relations Act of 1947 (29 U.S.C. See. 106), 
the fundi trustees are equally divided between labor 
representatives and management rr.presentatives. Under the ' 
provisions of the Trust Agreement, the trustees are required 
to act jointly by majority vote, and no individual trustee 
has authority to take any ind'^pendent action. 

The Trustees have been given broad authority with . 
respect to the determination, scope and interpretation of 










the benefitVUwtU®SlireUglSuiti"foJ'’SS^^ bwmlS? 


In Section 1 of Article IV of the said Agreeaent and 
Declaration of Trust, setting for the -Authority of the 
Trustees," it is provldedi 


"1. B enefi t. The Trustees, by najority vote, 

full authority to deteraine all au«a‘t;iAna 
•■ount and duration of benefits to 
the Plan based on what it is 

provide without undue 
depletion or excessive accuaulation.” 


In Section 2 of the saae Artlole IV it is provided! 


"i: .ggyyfW and Bliaibilitv. The Trustees, by 


"**^***' such (questions so deterainad «*• anw 

T^stees^Jhall^h?*??^ “^®**^ty of the ^ 

SSSo^rcbS^iJnSd." 


The Bples and Regulations adopted by the Trustees set 
forth the various benefits provided by the Welfare Plan, 
ArtioleXIV of these Rules and Regulations is as followsi 


Laendaent and Terainatlsn 


Trustees aay carry out their 
obligation to aaintain within theUaits of the 


dadfJatU^i*^^* • “ound and. eoonoaic prograa 

dedicated to providing the — vlawa benefits far 

tS^SnS; ?• !K*f®^** eS?eiSy rJssrve 

nSlica dl»cretlon a^ wiSSut 

othill af?a52i®?**"i ^'ploy****. the Union or 
basiS hereby, but upon a non-discriainatory 


*••• 


(d)to in^^ret the provisions of these 
Rules and Regulations.” 


THE OTHBR DEFBlfDAItTS 


Based upon their relationship to the MMAP Welfare 
Plan, it appears that the other defendante in this case have 
no legal responsibility for or control over any of the 
benefits provided by the Plan, and were ii^roperly joined herein. 



















M>t»« and Pilot! Welfare Plan . Your doponent Is asrsly an 
SBiployss of ths Trustsss. I havs no authority to act on any 
■attsra, except as specifically directed by the Trustees, and 
they have no authority to delegate any discretion to others 
with respect to the payment of benefits. 


THE DEATH BBNEPITS 













Affidavit of Stephen P. Maher In Support of Motion I6a 

the Eai 


Truetees shall pay to the Eaployee. if living, 
otherwise to the beneficiary, the aaount of 
benefit specified far such loss in Section 7 
of this Article, provided, however, that no 
payaent shall be aade for any loss caused 
wholly or partly, directly or indirectly , by 

(a) disease, or bodily or aental Infiraity 
or aedical or surgical treataent 
thereofI 

FACTS LEADING TO THE DENIAL OF CLAja 


The Plaintiff subaitted to the Trustees an application 
for death benefits on March 11, I 771 , and included a copy 


of the official death certificate, which is attached hereto 
as Exhibit B . This certificate stated that tne cause of 
death was 


"acute and chronic alcoholisa" 
due to, or as a oonsequence of 

"acute and chronic alcoholisa". 


The certificate also stated that as a condition contributing 
to death, but not related to the fongoing, were 

" 25 ^ third degree body surface bums." 

In the light of this certificate, the Welfare Plan 
office requested a further explanation froa Dr. Philip P. 
Parshley, the doctor who had treated the decedent froa the 
date of the fire on February 12th, until his death on March 2nd, 
and who had stated t'lat he had oonsldered the autopsy which 
had been perforaed in reaching his conolusions as to the 
cause of death when he signed the death certificate. 

The answer of Dr. Parshley, which is attached as 
Exhibit C . indicated that decedent was on a periodic alcoholic 
binge when the fire occurred, and that his existing chronic 
pancreatitis and excessive drinking, together with the 
shock of the bums and withdrawal froa liquor, led to the 
acute pancreatitis fro* which he died. 

Upon receipt of this letter, the Trustees referred 
the letter and other records to Dr. Joseph B. Logue of 

Brooklyn, who for aany years has been the aedical advisor 


1 





Affidavit of StMhen P. Maher In Support of Motion 17- 
and medical arbiter for the Trustees. His reply is 

attached hereto as Exhibit D. and was even stronger in 

ruling out accidental death. 

Upon the basis of the death certificate and the 
opinions of Dr. Parshley and Dr. Logue, the Trustees 
determined that the decedent had not died "as a result of 
bodily injuries sustained solay through external, violent and 
accidental means, directly and independently of all other 
causes," and that death was caused "wholly or partly, 
directly or indirectly, by disease, or bodily or mental 
Infirmity," 

Although the plaintiff has proceeded to litigation 
in Oregon and New York since nid.1972, no further evidence 
or opinions have evor been presented to the Trustees in 
support of the claim. 


Sworn to before me this 
day of September, 1973 



ALB^n 8. RIC8 

Natiry Public, Stutu of Ntw Y«rfc 
No. tO-3'’'.i6bO 

C"r.lint.>i in V/r.'i!ch.t^Rr County 
Coi.'. iiljJ in N. f. C't, Cfork't Off. 
Commitcion Lutliui Morch )0, 1978 









EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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ARTICLE in 

JitKOLMD AqClDEMTM. DISM EMBERMENT BENEHTa 

S*ctlon 1 . Subject to the terms and conditions applicable to this 
coverage, upon receipt of due proof at the principal office of the Trustees 
of the death of an Eligible Employee by any cause other than a risk or peril 
which Is excluded hereunder, the Trustees shall pay to the beneficiary 
whichever of the following deatti betreflts Is appropriate: 

(a) Death benefit of $S,000 or 

(b) Extended death benefit of $20,000. 
atgtion Z. Extended Benefits. 

The beneficiary of an Employee who meets the requirements of 
Article 11, Section S, shall receive the Extended Death Benefit, provided , 
however, that no Extended Death Benefit shall be payable In any case unless 
the beneficiary eligible to receive the benefit Is a member of the Immediate 
family of the decedent, which shall be deemed to Include only his spouse, 
children and mother and father. (Amendment No. SO - Adopted January 25, 
1973). ************ 


Death or Dlsmemheme nt bv Accidental Means 

If an Employee, while eligible hereunder, suffers any of the 

» 

losses described In Section 7 of this Article, as a result of bodily Injuries 
sustained solely through external, violent and aocldental means, directly 
and IndependenUy of all other causes and vrtthln nlnefy days from the date 
of such Injuries, the Trustees shall pay to the Employee, If living, other¬ 
wise to the beneficiary, the amount of benefit specified for such loss In 



■Section 7 of this Artlrde, provided, however,'that no payment shaU be made 
lor any loss caused edioUy or partly, directly or Indirectly, by 

(a) disease, or bodUy or mental infirmity, or medical or 
surgloal treatment thereof; or 

<b) ptomaliMs, or bacterial Infections, except InfecUon Introduced 
through a visible wound acelderdally sustained; or 
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(c) Regulations 19a 
( ) suir de while sane or Insane, or Intentionally self- * 

inflicted injury; or 

(d) war, or any act of war, whet her declared or undeclared. 


Section 7 . Schedule of Indemnities 


The "full amount" of benefits fcr death or dismemberment by 
accidental means shall be $20,000 if the Employee was eligible for Extended 
Benefits. If the Employee was not eligible for Extended Benefits, the "full 
amount of benefits" shall be $5,000.00. 

(a) The full amount of insurance shall be payable for loss of: 

Life 

Both hands 
Both feet 

One hand and one foot 
Sight of both eyes 
One hand and sight of one eye 
One foot and sight of one eye 

f 

(b) One-half of the full amount of insurance shall be paid for loss 
of: 

Sight of one eye 
One hand 
One foot 
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EXHIBIT B - APPLICATION FOR DEATH BENEFITS 






EXHJBIT C - REPORT OF DR. PARSHLEY DATED APRIL 15/1971 21 

THE PORTLAND SUROICAL CENTER 
suirir. aia 

2800 NORTH VANCOUVER AVENUE 
PORTLAND. ONCaON OTaaT 
Tclcamunx rn8’7939 


April 15, 1971 


Fred J, Criscuolo, Claims Manager 
Masters, Mates and Pilots Welfare Plan 
39 Broadway 

New York, New York 10006 

Re: Russell Beam 

Dear Mr. Criscuolo: 

I can well understand your confusion 
ficate on Mr. Beam. 

I think he was admitted to Emanuel Hospital on February 12, 1971 
with the outward appearance of having a 25% third degree burn. 

The patient's history, obtained mostly from his wife at that 
time, was that he had had a chronic alcoholic problem mostly in 
the form of acute binge drinking for many years. An episode of 
apparently documented pancreatitis occurred approximately ten 
years prior to this. The patient was allegedly on one of his 
alcoholic binges, living in a motel room here in Portland, when 
the fire occurred on the 12th of February, 1971. He was ad- 
***^^^6^ to Emanuel Hospital and treated as an acute burn of the 
above stated body surface area. As with most of this extent, 
a n^...ogastric tuba v;ac: passed into the stomach and he was put 
on intermittent suction. It became apparent, within 48 hours, 
that his progress was of an abnormal course. In most instances, 
the nasogastric can be removed within 24 hours and oral intake 
established. This was definitely not possible in Mr. Beam, and, 
in addition, his hematocrit fell more rapidly than is usually 
seen. He required multiple blood transfusions early in his 
TOurse and within a few days it was apparent that he had a 
large abdominal mass. He never during his hospitalization es¬ 
tablished gastrointestinal continuity so that he could be fed 
by mouth. Our diagnosis was that he had an acute pancreatitis 
with a possible pseudocyst to the pancreas. 

On the 11th p>ost-burn day he was taken to surgery because of 
failure to improve, and a laparotomy and Insertion of a gastrostomy 
tube, jejunostomy tube for feeding, multiple drains, and lysis 



HUOH O COtvrrv m.D. 

JACK •. atuMtuno. M o. 
LinoY c ono<)»io<^o. M o. 

MOJLWICH L. JC/MNHON. M D 
PHILIP r. PAr^SHLtV. JP..H.O 
•unoCONA 
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't’age Tv/o 

Ro: Hussell Dcam 
April 15, 1971 


of adhesions were carried out whAf- .. i. 

cyst was drained through the posterior ® pancreatic 


logical sequence will apply; ?he Datie^t ?n ^ °”^2® 

blnge^ was seriously burned The ovhane n an acute alcoholic 

s:?s“¥h5 — 

S?^c^s Ts^l diFr" orc?rcl^ 

cation of the burn surface itself. However I thinv . * 

could well sav ^-ha^ 4 .was_nowever, i think that one 

i ® ^ ^ occurrence of the accident led to a 

series of circumstances resulting in death. 

I hope I have not confused you with this looio ** -r 
Sincerely yours. 


V 




Philip F’ Parshiey, jtf, M.D. 

PFP gl 
(raeDic) 


MOTE 

apr2o:j7i 

F. J. a 


I 




EXHIBIT D - REPORT OF DR. LOGUE DATED JULY 1. 1971 




JOSEPH b. Locue. M. a 

MUlCAI. DIMSCTOn 


XM OB M apo ; ixyyjgr 

965-21U*0-1-2-3-U- 


Jttljr 1, 1971 


TOt Fred J» Crlecnolo 

FRONt Dr, logee 

SUBJECT! RUSSELL BEm 


After a reriev of the records^ death eertifioatej 
and conaultatlon with wj aeeociata, it is the 
(q[>inion that the oaa'ie of death was Acute 
Exacerbation of a Chronic Pancreatitis* 

It is also the q;>inion of the undersigned that 
there is not sufficient evidence to warrant an 
expiression of opinion as whether the cause of 
death was, in any way, accidental* 

/ 


^ JBL/fp 

Enc* 





DEFENDANTS' STATEMENT OF MATERIAL FACTS 
IN THB~UNITBD SiTATBS DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OP NEW YORK 

—X 


JOYCE J, BEAM, 

Plaintiff 


CIYH, ACTIUN 
73 CiY. 2384 


2ka 


V8. 


INTERNATIONAL ORGANIZATION OP 
MASTEKS, MATES AND PILOTS, ET.AL., 
Defendants 


Judge Pierce 




Defendants* Itateaent of Materi al Tacts 
1, The Plaintiff, widow of Russell Bean and his 

named beneficiary, ie suing to recover an accidental death 
benefit provided under the Rules and Regulatione of the 
MM&P Welfare Plan. 

2, The MMftP Welfare Plan ie a Joint labor-nanagenent 
trust whose trustees are epecifioally given full authority to 
determine all questions of the nature, amoimt and duration 

of benefits, and to interpret and determine coverage and 
eligibility and the other provisions of the Rules and 
Regulations. 

3. The accidental death benefit involved in this oass 
is provided in Section 6 of Article III of the Rules and 
Regulations, and is psfable when the loss is a result of 
"bodily injuries sustained solely through external, violent 
and accidental means, directly and independently of T**^! ** 
causes.* No payment is to be made for any loss caused 
"wholly or partly, directly or indirectly, by disease, or 

bodily or mental infirmity, or medical or surgical treatment 
thereof." 


The decedent, who was reportedly on an alcoholic 
binge and had a history of chronic pancreatitis, received 










I 




. ‘i ' 


» ■> * . 

. 


th 4 rvi ' Statement of Material Facts 25a 

25% third degree bums of the body area in a fire on February 

12, 1971# He was treated in a hoapital by a Dr, Philip p, 

Parehley until his death on March 2 , 1973 , 

5. The official death certificate, signed by 

Dr. Parshley, was the only evidentiary material furnished 
to the Trustees in support of the application for death 
benefits. The certificate stated that the cause of death was 
-acute and Chronic pancreatitis- aue to -acute and chronio 
alcoholism.- The certificate also stated that a contributing 
factor was the said bums received in an accidental fire. 

6 . At th# F.qu.at of th# W.lfar. PUn. th# att«)«li« 
phy#leiM> .xpnaMd In a l.tt»r th# #T#nt# #ad condition# v 
then existing which led to the death# 

6 . The independent medical advisor and arbiter of 
the Trustees, basing his opinion on the letter of the •• . * 

attending physician and the death certificate found that the ' 
cause of death was -acute Exacerbation of a Chronio 
Pancreatitis-. He also give the opinion that there was 
-not sufficient evidence to warrant an e* ;reaslon of opinion 
as whether the cause of death was, in any way, accidental.- 

*• 

7# Upon the facts presented to then, the Trustees 
determined that, although the decedent was eligible for the 
ordinary death benefit, the accidental death benefit was 
not payable. 
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DEFENDANTSSUPPORT OF MOTION 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OP NEW YORK 

li . X 

JOYCE J. BEAM, 


1 

! 

26a I 


Plaintiff 


vs. 


INTERNATIONAL ORGANIZATION OP 
MASTER. MATES AND PILOTS, et. al,. 

Defendants 


CIVIL ACTION 
73 Civ, 2384 
Judge Pierce 


I DEPENDANTS* BRIEF IN SUPPORT OF MOTION 

I FOR SUMMARY JUDGMENT 

( 

{ This is an action by the widow and beneficiary 

of the decedent, Russell Beame, to recover an accidental 
jj death benefit provided under the Rules and Regulations of 
! the MM4P Welfare Plan, 

ij The MMAP Welfare Plan is a trust fund established 

Ij under the provisions of the Labor-Management Relations 

i 

Act of 1947 , and jointly managed by trustees appointed 
I! by the International Organization of Masters, Mates and 
Pilots and American steamship companies having collective 

t 

I; bargaining agreements with the Union. 

»| 

j| The benefits provided are eelf-insured, and. as 

1; 

will be pointed out subsequently, the Trustees have been 

'I 

Ij given broad authority as to the determination of all ” 







II 

i! 

- -_ - Support of Motion 27a 

j quaations of the nature, amount and duration of benefits 
j and the interpretation of the Rules and Regulations 
j| establishing them. 

j The particular benefit involved herein is set 

I forth in Section 6 of Article III of the Rules and Regula- 
j tions. as followsi 

I 

I "Section 6, Death or Diemembement by 

I Accidental Means. If an Employee, while 

eligible hereunder, suffers any of the 
I losses described in Section 7 of this Article. 

I as a result of bodily injuries sustained aalw^y 

I through external, viol e nt and aecldentM'^ 

ji means, directly and independently of all 

j — "her causes. and within ninety days from 

I the date of such injuries, the Trustees shall j 

■ pay to the Employee, if living, otherwise to | 

i the beneficiary, the amount of benefit [ 

j specified for such loss in Section 7 of this I 

,, Article, provided, however, that no payment 

j shall bo made for any loss caused wholly or 

! Jgartly. di rectly or lndirec7lY , hv 

(a) disease, or bodily or mental infirmity 
or medical or surgical treatment | 

I thereofI • * *- (underscoring added) ' 

I 

j| THE FACTS 

I; The official death certificate, signed by Dr. 

[ Parshley. the attending physician, was submitted by the j 

ji Plalntiffin support of the application for death benefits, j 

I The certificate stated that the cause of death was i 

, -acute and chronic ponoreatltin- due to -acute and I 
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- Defend ant^ BrJj5f _ln ju ppo rt of Motion_ 

chronic alcoholisn". Tha certificate also stated that 
a contributing cause was " 25 Jt third degree bums of the 
body area" suffered in an accidental fire some 18 
days prior to death. The certificate is annexed as Exhibit !a 

I 

The Welfare Plan requested an elaboration of this 

I 

j certificate from the attending physician and received an 
j answering letter from him, annexed as Exhibit B, stating 
that from information forwarded by Plaintiff, the decedent 
! had been on a periodic alcohol binge when the fire 
occurred, and that because of his chronic pancreatitis 
condition and the intake of alcohol, which was cut-off, 
the bums contributed to the acute pancreatitis which 
caused his death. 

The Trustees then submitted the record to Dr. 
j Joseph B. Logue who has acted for many years as the 
medical advisor and medical arbiter for the Plan. He 
gave his opinion that the cause of death was "Acute 
Exacerbation of a Chronic Pancreatitis." and that there 
was not enough evidence to "warrant an expression of 
opinion as whether the cause of death was, in any way, 
accidental." This opinion is annexed as Exhibit C. 

No other evidence or<^inions have been 
submitted by the Plaintiff. 

On the basis of the evidence presented to them, 
the Trustees determined that the accidental death benefit 
was not payable under Section 6 of Article III. 








_ _ Defenclajnts_|_ Brie f In Supp ort of Motion_ 

AUTHORITY OP TRUSTEES 

It has generally been held that because of the 
varying interests of unions, contributing eaployers and 
j the employee beneficiaries and other complexities, that 
Trustees are allowed considerable discretion in 
administering the large labor-management trust funds. Here, 
in addition, the Trustees have been speclcally given 
i broad authority. 

I As set forth fully in the affidavit of Mr. Maher, 

! in Section 1 of Article IV of the Agreement and Declaration 


ij of Trust, the Trustees have full authority to "determine 
ij all questions of the nature, amoxint and duration of 
11 benefits," In Section 2, they have been given full 
authority to "determine all questions of coverage and 
! eligibility." 

In Article XIV of the Rules and Regulations, 

i 

establishing the benefits, which were adopted when the 
Welfare Plan became self-insured, the Trustees expressly 

I 

reserved the right, in their sole discretion to "interpre 

I 

j the provisions of these Rules and Regulations^" 

I 

I THE ISSUE 

Both upon the pleadings and upon the busls 
of recent decisions, the issue raised heriiin is whether 
the Trustees of the Welfare Plan acted arbitrarily, 

t 

! capriciously and unreasonably in deteviiining that the 
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_Defendants* Brief In Su pport Hot I on_ _30a 

acoidental death payment was not payable under the 
provisions of Article II( Section 6 of the Rules and 
Regulations. 

As in this case, where trustees of large trust 
funds have been given wide latitude in determining 
benefits and interpreting the provisions of the 
instruments involved, and where the trustees act within 
the scope of their powers - and no challenge to that is 
raised herein - courts will not interfere with any 
determination as long as it is not arbitrary, capricious 
or unreasonable. 

In Gitelson v DuPont . 17 N.Y. 2d 46 (1966), the 
trustees of a pension plan had denied a pension to an 
applicant because, upon the evidence, they found him 
•*diBhonest" within the provisions of the trust. The 
New York Court of Appeals statedi 

"The interpretation and construction of 
such documenis as contracts and trust 
instruments are properly treated as questions 
of law and are reviewable by this court." 

The Court dismissed the attack upon the decision of the 

trustees on the ground that 

"the burden was upon the claimant to show 
that the board's ruling was motivated by 
bad faith, or arrived at by fraud or arbitrary 
action....(citing cases).,.. The rule then 
is that, without a showing of such dericliction 
on the part of the Board, its decision is 
final and conclusive," 

The Court then reviewed the reasons why it found the 
action of the Board to have been reasonable. 

- 5 - 
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Defenda nts * Brief In Support of Motion 


In the landmark deelaion of Roark v. Bovle . 

439 P. 2d 497 (D.C. Clr. 1970), the Court, referring to 
the earlier decision in Roark v Lewis . expressed this 
judicial reluctance to disturb xrustees* decisions, 
as followsi 

"Wo emphasised the need for judicial 
circumspection to avoid second guessing the 
discretionary judgments of the Trustees and 
held that an eligibility requirement duly 
premulgated by the Trustees could be set aside 
only if found to be arbitrary and capricious.” 


COWCLUSION 

It is submitted that the Trustees did not act 
arbitrarily, capriciously or unreasonably in interpreting 
Section 6 of Article III of the Rules and Regulations 
so as to determine that the death of Russell Beam was 
not as a result of bodily injuries sustained "solely 
through external, violent and accidental means, directly 
and independently, of all other causes,” and that 
such death was c^ sed "wholly or parly, directly or 
indirectly, by disease, or bodily or mental infirmity." 

In fact, the Trustees, acting cautiously to be 
completely fair to claimant, could hardly reach any 
other conclusion upon the facts and opinions presented 
to then. Even a contrary medical opinion, which actually 
could only be based on the facts presented to the 
Truitt«eii, would not alter the rt«iioonublonatiS of the 
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decision of the Trustees. 


Respecwfully subnitted. 



Albert E. Rice 
Attorney for the Defendants 
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PLAINTIFF'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


JOYCE J. BEAM, ) 

) 

Plaintiff, ) 

) 73 Civ. 2384 

V. ) 

) Judge Pierce 

INTERNATIONAL ORGANIZATION OF ) 


MASTERS, MATES AND PILOTS, ET AL, ) 

) 

Defendants. ) 

Plaintiff believes that the Court should not allow 
Defendants' Motion for Summary Judgment. New York law 
provides that an insurance policy providing coverage 
when death results from a violent or accidental means, 
must be interpreted liberally in favor of the claimant. 

The classic opinion on this issue was written by 
Judge Cardozo in the case of SiIverstein v. Metropolitan 
Life Insurance Company . 254 NY 81, 171 NE 914 (1930). 

SiIverstein involved a plaintiff who was injured on the 
Job; subsequently taken to the hospital and operated 
upon and as a result of the operation died of peritonitis. 
The questions before the Court was whether he was covered 
by an insurance policy which allowed recovery only if 
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Plaintiff's Opposition to Motion for Summary Judgment 

death came "by accidental means." Cardozo a1lowed re¬ 
covery for the plaintiff and set forth several considera¬ 
tions for a Court to consider in determining whether a 
plaintiff died by accident or by disease. Cardozo ob¬ 
served: "A policy of insurance is not accepted with the 
thought that its coverage is to be restricted to an 
Appollo or a Hercules." Thus, a plaintiff may still 
recover under such a policy though he was suffering 
from "a disease" at the time of death. 

As Cardozo noted: "In a strict or literal sense 
any departure from an ideal of perfect norm of health 
is a disease or infirmity. Something more, however, 
must be shown to exclude the effects of an accident in 
the coverage of a policy. The disease or infirmity 
must be so considerable or significant that it would be 
characterized as a disease or inform!ty in the comnon 
speech of men . . ." Furthermore, the disease must be 
shown to be the overriding cause of death. The Court in 
SiIverstein quoted with approval 'rom Taylor v. New York 

ompany . 176 Minn. I 7 I, 174. 222 NW 912 


Life Insurance C 
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Plaintiff's Opposition to Motion for Summary Judgment 

•'If a man with an abnormally thin skull be struck a blow 
which would not seriously Injure a normal man but which 
causes his death It Is perfectly plain that the cause 
of death was not the thinness of the skull but the re¬ 
ceipt of the blow ." (emphasis added) 

Thus, under New York law, a plaintiff may recover 
under an Insurance policy providing for benefits when 
death results from violent and accidental means, even 
though his death may have been contributed to by a pre¬ 
existing condition. For example, Novick v. Commercial 
Travelers Mutual Assurance Association . 118 NYS2d 533, 
(1953) the Court allowed plaintiff recovery under a 
policy Insuring against loss solely through external, 
violent and accidental means. Plaintiff had been In an 
auto accident and claimed total disability, including 
injuries to his lower chest. Defendants denied that the 
injuries to the lower chest were accidental because 
plaintiff had suffered from a preexisting heart condition. 
Citing the SIIversteln case, the Court allowed plaintiff 


recovery. 
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Similarly in Salter v. Mil»#aukee Insurance Company . 

19 NY2d 696 (1967) a plaintiff was likewise allowed re¬ 
covery. In that case the policy provided for indemnity 
payments for accidental bodily Injury not caused or con¬ 
tributed to by disease. Prior to the time of the accident, 
plaintiff had had a varicose vein condition. He claimed 
under the policy from an accident wherein he had been 
struck on the legs by the door of an exploding stove. 

The Court held that his prior vein condition did not pre¬ 
clude recovery under the policy. 

In all such cases the plaintiff always has the burden 
of proof in showing that his prior disease or condition 
was not the primary cause of his death. McMartin v. 
Fidelity and Casualty Company of New York . 26^ NY 220; 

190 NE 414 (1934). However, New York Courts seem to be 
lenient in allowing plaintiff's recoveries so long as 
the prior condition was not the cause of the accident. 

In Moran v. Massachusetts Mutual Life Insurance 
Company . 29 NYS2d 33 (1941) plaintiff, who was a chronic 
alcoholic, was denied recovery under a policy providing 
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coverage only for death by “external, violent and ac¬ 
cidental means." in the Moran case, plaintiff's alcohol¬ 
ism had led to his confinement In a hospital. On the 
first morning in the hospital he had had an alcoholic 
convulsion and died as a result of crackinr his skull 
during the convulsion. Moran is distinguishable in that 
the accident came as a ..isutt of the prior condition. 
There was no supervening injury. 

Our situation is different from that of Moran be¬ 
cause plaintiff was not confined to a hospital because 
of his alcoholism. He came to a hospital as a result of 
suffering severe burns. Thus, plaintiff should be able 
to recover undei the theories of SiIverstein and Novick . 
cited supra. 

For a general discussion of this point, see 45 CJS 
Section 776. As to construction end interpretation of 
the insurance contract New York has the general rule 
that any doubt in construction to be adopted must be re¬ 
solved against exclusion of liability under the policy, 
e.g., any ambiguity in the policy is to be resolved 




1 
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against the Insurer. See United States Life Insurance 
Company, 42 Ml sc. 2d 410, 248 Supp 2d 336 (1964) B1 Iskjt 
V. Mutual Benefit Health and Accident Association . 182 

I 

MIsc. 122, 49 NYS2d 848 (1944). 

Plaintiff relies on the above authorities and believes 
that the Court should deny this Motion. 
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Mr. Richard Noble 
Standard Plaza, Suite 808 
1100 S. W. 6th Avenue 
Portland, Oregon 97204 

Re: Mr. Russell J. Beam, Chart No. 4989 

Dear Mr. Noble: 

/ ‘ 

In an attempt to clear up the statements I made in my letter to Mr. Fred 
J. Criscuolo dated April 15, 1971, and particularly in reference to the 
next to last paragraph in that letter, I am writing this current letter. 

This patient died of acute and chronic pancreatitis, for which he was pre¬ 
disposed by his acute and chronic alcoholism. But for the accident resulting 
in burns covering 25% of his total body surface, there is no indication that 
this patient would have developed a massive acute pancreatitis and died at 
that time. 

Sincerely, 



Philip F. Parshley, M. D. 
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Opinion of the Court Below 
MEMORANDUM AND ORDER 

Plaintiff is the widow of a deceased member of the 
Masters, Mates and Pilots Welfare Plan (the Plan). She 
sues as beneficiary to recover accidental death benefits 
under the Plan. Jurisdiction is alleged to exist under 
29 U.S.C. §185, and under 28 U.S.C. §1332, plaintiff be¬ 
ing an Oregon citizen and the situs of the trust being 
in New York. 

Defendants move for an order dismissing the compiaint 
and directing that summary Judgment be entered in favor 
of the defendants. For the reasons set forth below, 
defendants' motion is granted. 

The Plan is a labor-management trust established 
to provide benefits for eligible licensed deck officers 
in the American Merchant Marine. As such it is the type 
of trust which has been designated as an exception to 
the Taft-Hartiey Law's restrictions on payments and loans 
to employee representatives 29 U.S.C. §l86(c)(5). Plain¬ 
tiff asserts that the trustees of the fund have wrongfully 
denied her claim for accidental death benefits, under a 
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provision of the Trust Agreement which provides for such 
benefits only when the sole cause of death Is accidental. 
She does not attack the provision itself. 

Before proceeding to the merits, a brief discussion 
of the basis for subject matter jurisdiction Is In order. 
There Is a serious question as to whether this Individual 
claim for benefits confers jurisdiction on this Court, as 
asserted by plaintiff, under the federal labor laws. The 
Court Is cognizant of a line of cases which has developed 
chiefly in the District of Columbia, which holds that dis 
trict courts have jurisdiction over complaints concerning 
in the main, eligibility requirements of these funds. 

See, e.g., Roark v. Boyle . 439 F.2d 497 (O.C. Cir. 1970); 
Kostv V. Lewis . 319 F.2d 744 (O.C. Cir. 1963). See also, 
Moqlia V. Georqheqan . 267 F.Supp. 641 (S.O.N.Y. 1967), 
aff«d . 403 F.2d 110 (2d Cir. 1969), cert , denied . 39** 

U.S. 919 (1969), where the Second Circuit considered the 
merits of an individual claim and decided that the inter¬ 
pretation of an eligibility requirement asserted by a 
beneficiary would have led the trustees to a violation 
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of 29 U.S.C. §186(c)(5). But all of these cases appear 
to deal ultimately with the trustees' Interpretations 
of structural provisions of the fund, as they relate to 
29 U.S.C. §186(c)(5), and do not. In this Court's view, 
stand for the proposition that a federal district court 
has jurisdiction when the only issue Is the trustees' 
decision with respect to the circumstances of an eligi¬ 
ble member's death. This is the only issue in the in¬ 
stant case. See the distinction drawn in Ins lev v. 

Joyce . 390 F.Supp. 1228 (N.D. 111. 1971). These fed¬ 
eral labor laws are not foundation stones for federal 
court management of union trust funds. Bowers v. Ulpiano 
Casai. Inc. . 393 F.2d 421 (1st Clr. 1968); Florelli v. 
Kelewer . 339 F.Supp. 796 (E.O. Pa. 1972); Inslev v. 

Joyce , supra ; Moses v. Ammond . 162 F. Supp. 866 (S.D.N.Y. 
1958). Where a right sought to be enforced is so unique¬ 
ly personal and private as to be outside the pale of a 
federal labor question, this Court has no Jurisdiction. 
Cf. O'Rourke v. Breakstone Bros.. Inc. . 218 F.Supp. 648 
(S.O.N.Y. 1963); Snider v. All State Administrators. 
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Inc^, 481 F.2d 387 (5th CIr. 1973). The day to day ad¬ 
ministration of these funds Is a matter of peculiar con¬ 
cern to the State courts. See, In Re Thomas Thatcher v. 
United Constructi on Workers, et al. . lo M.Y. 2d 439 
(1963); N.Y. insurance Law, §§37-37^ (McKinney's 1966); 
N.Y. Banking Law, §§€0-75 (McKinney's 1971). 

This Jurisdictional Issue would require extended 
analysis here, but for plaintiff's apparently proper as¬ 
sertion of this Court's diversity jurisdiction. But, 
Inasmuch as the standard of review of fidlclaries Is the 
same whether federal law, as developed in the eligibility 
cases, or state law Is appiied--see, e.g,, Kostv v. Lewis 
lUEra, 319 F.2d at 747; GI tel son v. DuPont . 17 N.Y. 46,49 
(1966)—this Court will deal with this action as a diver¬ 
sity action without unnecessarily deciding the federal 
labor law Jurisdictional Issue. As a diversity action, 
both parties apparently agree that New York law Is con¬ 
trol ling. 

The Trustees of the Plan at Issue here have been 
given the full authority, under Section I of Article IV 


/ 
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of the Agreement and Declaration of Trust 

. • to determine all questions of 
the nature, amount and duration of 
benefits to be paid under the Plan 
based on what it is estimated the 
Fund can provide without undue deple¬ 
tion or excessive accumulation." 

Further, section 2 of the same Article IV gives 
the Trustees full authority 

• • to determine ail questions of 
coverage and eligibility to participate • 
in and receive the benefits of the Plan 
and shall have the power to construe the 
provisions of this Agreement and the 
terms used herein and any such questions 
so determined or any construction so 
adopted by the majority of the Trustees 
shall be binding upon all parties and 
persons concerned." 

The Rules and Regulations adopted by the Trustees 

set forth the various benefits provided by the Plan. 

Article XIV of these Rules and Regulations provides: 

"In order that the Trustees may carry 
out their obligation to maintain within 
the limits of the funds available to 
them a sound and economic program 
dedicated to providing the maximum 
benefits for Employees as a whole, the 
Trustees expressly reserve the right in 
their sole discretion, and without notice 
to Employees, L.ip1oyers, the Union or 
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others effected hereby, but upon a non- 
dlscrlmlnatory basis .... 

(d) to Interpret the provisions of these 
Rules and Regulations." 

Given the nature of the Plan, and these explicit 
grants of authority to the Trustees, this Court's scope 
of Inquiry Is very narrow. The Trustees are vested with 
the sole authority to determine all matters relating 
to receipt of benefits of the Plan and to construe the 
provisions of the Agreement. This Court Is limited to 
the Issue of whether or not the Trustees' decision was 
arbitrary or capricious, a product of bad faith, or not 
supported by the evidence which was before them when 
they made the decision. See, GItelson v. DuPont , supra . 
In other words, there does not rest In this court a gen¬ 
eral power to dictate, rephrase or Interfere with the 
provisions of an agreement freely entered Into between 
the Union and the Employees for the benefit of the em¬ 
ployees, regulating coverage and eligibility, and Im¬ 
posing conditions on both. These are matters which are 
under the control of the Trustees HogIia v. Georoheuan. 
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267 F.Supp. at 6l»5. 

Therefore, this Court's task Is to determine whether 
there Is a disputed fact with respect to the exercise of 
the Trustees' authority, and If not, whether or not they 
acted arbitrarily, capriciously or on Insufficient evi¬ 
dence when they made the decision to deny plaintiff ac¬ 
cidental death benefits. 

The underlying facts are apparently undisputed and 
are, further, deemed so for failure of respondent to file 
a statement of material facts pursuant to Local Rule 
9(g) of this Court. 

The decedent, who was reportedly on an alcoholic 
binge and had a history of chronic pancreatitis, re¬ 
ceived 25% third degree burns of the body area In a 
fire on February 12, 1971, which occurred In his room 
In a motel In Oregon. He was treated In a hospital by 
Or. Philip F, Parshley until his death on March 2, 1971. 
His widow, the plaintiff, timely applied to the Trustees 
for death benefits under the Plan. It Is undisputed that 
the decedent was eligible under the Plan. Among the ben- 
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efits available was a death benefit of approximately 
$20,000 and an accidental death benefit of an additional 
$20,000. Under the provisions of the Trust Agreement 
plaintiff was paid the first $20,000 by the Fund; but 
the Trustees, after due Investigation, declined to pay 
the accidental death benefit. 

The Trustee relied upon Article III of the Rules 

and Regulations, Section 6, which provides; 

"If an Employee, ... suffers any of the 
losses described In Section 7 [Schedule 
of Indemnities, Including proviso for full 
amount payment for loss of life) of this 
Article, as a result of bodily Injuries 
sustained solely through external, violent 
and accidental means, directly and Indepen¬ 
dently of all other causes . . . the 
Trustee shall pay . . . the beneficiary 
. . . provided however, that no payment 
shall be made for any loss caused wholly 
or partly, directly or Indirectly, by 
(a) disease, or bodily or mental Infirmity 
or medical or surgical treatment thereof 

II 

e e a 

The major piece of evidence relied upon by the Trus¬ 
tee In deciding the accidental benefit claim was the of¬ 
ficial death certificate signed by Or. Parshley, the 
attending physician. This was the only evidentiary mate- 
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rial furnished to the Trustees in support>of the applica¬ 
tion for benefits. The certificate stated that the cause 
of death was "acute and chronic pancreatitis" due to 
"acute and chronic alcoholism." The certificate noted 
as another condition contributing to death that the de¬ 
cedent had "25% degree body surface burns." 

At the request of the Plan, Or. Parshiey elaborated 
in a letter dated April 15, 1971* addressed to the Plan's 
Claims Manager: 

". . . the patient's history, obtained 
mostly from his wife at that time, was 
that he had had a chronic alcoholic 
problem mostly In the form of acute binge 
drinking, for many years. An episode of 
apparently documented pancreatitis occur¬ 
red approximately ten years prior to this. 

The patient was allegedly on one of his 
alcoholic binges, living in a motel room 
here in Portland when the fire occurred 
on the 12th of February, 1971 . • . 

In trying to make a determination as to 
whether this was a death due to an acci¬ 
dent or an illness, I think the following 
rather logical sequence will apply. The 
patient, in an acute alcoholic binge, was 
seriously burned. The extent of his burn 
at his age, with his past history of 
alcoholism, carried a significant risk of 
mortality. The incident of the burn, quite 
naturally, interrupted his alcohol intake 
and at the same time produced a massive 
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body stress. This particular combination 
of circumstances Is a smll icnoMn atlologic 
factor for development of an acuta rmsslve 
pancreatitis which occurred In this Instance. 
The pencreatitls Itself was the cause of 
his death and not a complication of the burn 
surface Itself. However, I think that one 
could well say that the occurrence of the 
accident led to a series of circumstances 
resulting In death.” 

The Trustees then submitted the record to the Inde¬ 
pendent medical advisor and arbiter of the Plan. He 
reported In a short memorandum dated July I, 1971 that 
th» cause of death was "A ,te Exacerbation of a Chronic 
Pancreatitis;” and further stated that there was "not 
enough evidence to warrant an express Ick> of opinion as 
to whether the cause of death was. In any way, occi¬ 
dental .” 

Upon these facts and opinions, the Trustees deter¬ 
mined that the accidental death benefit %#as not payable. 
Plaintiff, thereafter, In May of I973» connenced this 
suit In this district, without ever providing the Trus¬ 
tees with further documentation or Information as to 
her claim. 

After the motion for summary Judgnsmt tMs filed In 
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September of 1973, plaintiff refuetted clarification 

from Or. Parihley and received a letter which i» appended 

to her "Notion In Opposition to Defendants' Notion for 

Summary Judgment." This letter Is dated October 17, I 973 

and restates essentially what the C -.tor concluded In his 

letter to the Fund In 1971t 

"... the patient died of acute and 
chronic pancreatitis, for which he was 
predisposed by his acute and chronic 
alcoholism. But for the accident result¬ 
ing In burns covering 2SX of his total 
body surface, there Is no Indication that 
this patient tifould have developed a sms- 
slve acute pancreatitis and died at that 
time." 

Clearly this letter wes not before the Trustees 
when they made their decision and Is therefore not rele- 
vent to the Issues here, bu the Court should note thet 
even If the Doctor's letter hed been before the Trustees, 
the result here would be the same. 

If the question was whether or not the decedent died 
of accidental causes this Court would have no difficulty 
finding that material Issues of fact exist, and would 
deny the defendants' motion tor summary Judgment, but 
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»uch Is not the question. Rether, given the authority 
vested In the Trustees and the provisions of Article 
HI, Section 6 of the Plan's Rules and Regulations, the 
question Is did the Trustees apply such provisions arbi¬ 
trarily and capriciously? 

This Court thinks not. It Is possible that under 
the liberal construction which New York law places upon 
Insurance contracts, see Sllverstein v. Metropolitan 
life Insurance Co.. 2S4 N.Y. 81 (1930), that a court 
might have reached a decision different from the Trus¬ 
tees'. But the decision reached by the Trustees Is not 
so contrary to the law as to constitute arbitrary and 
capricious action. They were presented, as the sole 
evidence In support of plaintiff's claim, with a death 
certificate which Identified the cause of death as some¬ 
thing which could very well be characterized as a "bodily 
Infirmity." Because apparently accidental burns were 
named as a contributing factor, the Trustees queried the 
attending physician, and then the Plan's medical advisor, 
for clarification. Tho responses of both, at the most. 
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said that the accidental burns contributed to the death 
by stopping alcohol Intake and the consequent withdrawal, 
along with the shock of the burns, led to the acute pan¬ 
creatitis from which the decedent died. 

i 

The Rules and Regulations cited above, which are not 
attached here, state that death benefits are available 
for "loss of life sustained solely through external, vio¬ 
lent and accidental means, directly end Independently of 
all other causes . • Further, the same Rules and Regu¬ 
lations specifically provide that "no payment shall be 
made for any loss caused wholly or partly, directly or 
Indirectly, by , . . bodily Infirmity . . ," 

The Trustees' application of Section 6 was rational 
and well within the plain meaning of the words. Even 
though the face of the death certificate Indicated that 
the cause of death was not solely through accidental 
means, and was at least partly and Indirectly caused by 
bodily Infirmity, the Trustees thereafter made a reason¬ 
able effort to clarify the death certificate. Plaintiff, 
whose burden It was, given the content of the deatn cer- 


T 
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tificate, provided no other documentation. 

Thera being no material Issue of fact as to the 
underlying Incident, and there being no material Issue 
of fact with respect to the exercise of the Trustees' 
discretion, this Court finds that the Trustees' decision 
to deny accidental death benefits to plaintiff was not 
arbitrary or capricious. Defendants' motion to dismiss 
the complaint, and for entry of sunmary Judgment In their 
favor. Is hereby granted. 

Settle Order on 10 days notice, by Hay 6, 1974. 

SO ORDERED. 

Datedt New York, New York 
April 1, 1974 


s/ Lawrence W. Pierce 
LAWRENCE W. PIERCE 
U. S. D. J. 








A 202 AWI4«vH of PmhoumI Srfvirf of Pa^*t« 


LUTZ APPRI I ATF f'PINTRP^ IHr. 


U.S. COURT OF APPEALSiSECOND CIRCUIT 


BEAM, 


Appellaiit, 


afaiHift 


INTERNATIONAL ORGANIZATION OF MASTERS, MATES, 
AND PILOTS, et al. Appellees. i 


Indtx No. 


Affidavit of Peroonal S^rvtrf 


STATE OF NEW YORK, COUNTY OF NEW YORK 
I, James Steele, 

deposes and says that deponent is not a party to the action, is over 18 years of age and resides at 

250 West 146th Street, New York, New York 
That on the 2iid day of Augusta 191^ ot 00 East 42nd Street, New York 


deponent served the annexed 




Albert E. Rice-Attorney for Appellees ^ ^ 

in this action by delivering^trve co^ thereof to 
personally. Veponent <meo' the person so served to be the person menwaned and de 
pavers •> ■ 1 'o^ herein. 


said individual 
scribed in said 




Sworn to before me, this 2nd 


day of 


August 


19 74 


.. 

Ptlal MM kMMtk vtme*vrv 

JAMES STEELE 


ROBERT T. BRIN 

PUBLIC. STATE OF M€W YO«K 


/ / C, 'IIOTARY PUBLIC, 

^ A *_ MO 31 * 0418950 

•/CyZ^'-^^ALIFIE^ IN MEW YORK COUMTY 

/ COMMISSIOM EXPIReS MARCH 30.19 








